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to a State home within the 30-day pe-
riod, in which case such official will 
approve additional period(s) of no more 
than 30 days in accordance with this 
section. VA will not provide per diem if 
VA determines that a veteran is or has 
been placed in a facility that does not 
meet the standards set forth in para-
graph (c)(1) of this section, and VA 
may recover all per diem payments 
made for the care of the veteran in 
that facility. 

(c) Selection of evacuation facilities. 
The following standards and procedures 
apply to the selection of an evacuation 
facility in order for VA to continue to 
pay per diem during an emergency; 
these standards and procedures also 
apply to evacuation facilities when 
veterans are evacuated from a nursing 
home care facility in which care is 
being provided pursuant to a contract 
under 38 U.S.C. 1720. 

(1) Each veteran who is evacuated 
must be placed in a facility that, at a 
minimum, will meet the needs for food, 
shelter, toileting, and essential med-
ical care of that veteran. 

(2) For veterans evacuated from nurs-
ing homes, the following types of fa-
cilities may meet the standards under 
paragraph (c)(1) of this section: 

(i) VA Community Living Centers; 
(ii) VA contract nursing homes; 
(iii) Centers for Medicare and Med-

icaid certified facilities; and 
(iv) Licensed nursing homes. 
Note to paragraph (c)(2): If none of 

the above options are available, vet-
erans may be evacuated temporarily to 
other facilities that meet the standards 
under paragraph (c)(1) of this section. 

(3) For veterans evacuated from 
domiciliaries, the following types of fa-
cilities may meet the standards in 
paragraph (c)(1) of this section: 

(i) Emergency evacuation facilities 
identified by the city or state; 

(ii) Assisted living facilities; and 
(iii) Hotels. 
(d) Applicability to adult day health 

care facilities. Notwithstanding any 
other provision of this part, VA will 
continue to pay per diem for a period 
not to exceed 30 days for any eligible 
veteran who was receiving adult day 
health care, and for whom VA was pay-
ing per diem, if the adult day health 
care facility becomes temporarily un-

available due to an emergency. Ap-
proval of a temporary facility for such 
veteran is subject to paragraph (e) of 
this section. If after 30 days the vet-
eran cannot return to the original 
adult day health care facility, VA will 
discontinue per diem payments unless 
the official who approved the emer-
gency response under paragraph (e) of 
this section determines that it is not 
reasonably possible to provide care at 
the original facility or to relocate an 
eligible veteran to a new facility, in 
which case such official will approve 
additional period(s) of no more than 30 
days in accordance with this section. 
VA will not provide per diem if VA de-
termines that a veteran was provided 
adult day health care in a facility that 
does not meet the standards set forth 
in paragraph (c)(1) of this section, and 
VA may recover all per diem payments 
made for the care of the veteran in 
that facility. 

(e) Approval of response. Per diem 
payments will not be made under this 
section unless and until the director of 
the VAMC determines, or the director 
of the VISN in which the State home is 
located (if the VAMC director is not ca-
pable of doing so) determines, that an 
emergency exists and that the evacu-
ation facility meets VA standards set 
forth in paragraph (c)(1) of this section. 

(Authority 38 U.S.C. 501, 1720, 1742) 

[76 FR 55571, Sept. 8, 2011] 

Subpart D—Standards 

§ 51.60 Standards applicable for pay-
ment of per diem. 

The provisions of this subpart are the 
standards that a State home and facil-
ity management must meet for the 
State to receive per diem for nursing 
home care. 

§ 51.70 Resident rights. 
The resident has a right to a dig-

nified existence, self-determination, 
and communication with and access to 
persons and services inside and outside 
the facility. The facility management 
must protect and promote the rights of 
each resident, including each of the fol-
lowing rights: 

(a) Exercise of rights. (1) The resident 
has the right to exercise his or her 
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rights as a resident of the facility and 
as a citizen or resident of the United 
States. 

(2) The resident has the right to be 
free of interference, coercion, discrimi-
nation, and reprisal from the facility 
management in exercising his or her 
rights. 

(3) The resident has the right to free-
dom from chemical or physical re-
straint. 

(4) In the case of a resident deter-
mined incompetent under the laws of a 
State by a court of jurisdiction, the 
rights of the resident are exercised by 
the person appointed under State law 
to act on the resident’s behalf. 

(5) In the case of a resident who has 
not been determined incompetent by 
the State court, any legal-surrogate 
designated in accordance with State 
law may exercise the resident’s rights 
to the extent provided by State law. 

(b) Notice of rights and services. (1) The 
facility management must inform the 
resident both orally and in writing in a 
language that the resident understands 
of his or her rights and all rules and 
regulations governing resident conduct 
and responsibilities during the stay in 
the facility. Such notification must be 
made prior to or upon admission and 
periodically during the resident’s stay. 

(2) The resident or his or her legal 
representative has the right: 

(i) Upon an oral or written request, 
to access all records pertaining to him-
self or herself including current clin-
ical records within 24 hours (excluding 
weekends and holidays); and 

(ii) After receipt of his or her records 
for review, to purchase at a cost not to 
exceed the community standard photo-
copies of the records or any portions of 
them upon request and with 2 working 
days advance notice to the facility 
management. 

(3) The resident has the right to be 
fully informed in language that he or 
she can understand of his or her total 
health status; 

(4) The resident has the right to 
refuse treatment, to refuse to partici-
pate in experimental research, and to 
formulate an advance directive as spec-
ified in paragraph (b)(7) of this section; 
and 

(5) The facility management must in-
form each resident before, or at the 

time of admission, and periodically 
during the resident’s stay, of services 
available in the facility and of charges 
for those services to be billed to the 
resident. 

(6) The facility management must 
furnish a written description of legal 
rights which includes: 

(i) A description of the manner of 
protecting personal funds, under para-
graph (c) of this section; 

(ii) A statement that the resident 
may file a complaint with the State 
(agency) concerning resident abuse, ne-
glect, misappropriation of resident 
property in the facility, and non-com-
pliance with the advance directives re-
quirements. 

(7) The facility management must 
have written policies and procedures 
regarding advance directives (e.g., liv-
ing wills) that include provisions to in-
form and provide written information 
to all residents concerning the right to 
accept or refuse medical or surgical 
treatment and, at the individual’s op-
tion, formulate an advance directive. 
This includes a written description of 
the facility’s policies to implement ad-
vance directives and applicable State 
law. If an individual is incapacitated at 
the time of admission and is unable to 
receive information (due to the inca-
pacitating conditions) or articulate 
whether or not he or she has executed 
an advance directive, the facility may 
give advance directive information to 
the individual’s family or surrogate in 
the same manner that it issues other 
materials about policies and proce-
dures to the family of the incapaci-
tated individual or to a surrogate or 
other concerned persons in accordance 
with State law. The facility manage-
ment is not relieved of its obligation to 
provide this information to the indi-
vidual once he or she is no longer inca-
pacitated or unable to receive such in-
formation. Follow-up procedures must 
be in place to provide the information 
to the individual directly at the appro-
priate time. 

(8) The facility management must in-
form each resident of the name and 
way of contacting the primary physi-
cian responsible for his or her care. 
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(9) Notification of changes. (i) Facil-
ity management must immediately in-
form the resident; consult with the pri-
mary physician; and if known, notify 
the resident’s legal representative or 
an interested family member when 
there is— 

(A) An accident involving the resi-
dent which results in injury and has 
the potential for requiring physician 
intervention; 

(B) A significant change in the resi-
dent’s physical, mental, or psycho-
social status (i.e., a deterioration in 
health, mental, or psychosocial status 
in either life-threatening conditions or 
clinical complications); 

(C) A need to alter treatment signifi-
cantly (i.e., a need to discontinue an 
existing form of treatment due to ad-
verse consequences, or to commence a 
new form of treatment); or 

(D) A decision to transfer or dis-
charge the resident from the facility as 
specified in § 51.80(a) of this part. 

(ii) The facility management must 
also promptly notify the resident and, 
if known, the resident’s legal rep-
resentative or interested family mem-
ber when there is— 

(A) A change in room or roommate 
assignment as specified in § 51.100(f)(2); 
or 

(B) A change in resident rights under 
Federal or State law or regulations as 
specified in paragraph (b)(1) of this sec-
tion. 

(iii) The facility management must 
record and periodically update the ad-
dress and phone number of the resi-
dent’s legal representative or inter-
ested family member. 

(c) Protection of resident funds. (1) The 
resident has the right to manage his or 
her financial affairs, and the facility 
management may not require residents 
to deposit their personal funds with the 
facility. 

(2) Management of personal funds. 
Upon written authorization of a resi-
dent, the facility management must 
hold, safeguard, manage, and account 
for the personal funds of the resident 
deposited with the facility, as specified 
in paragraphs (c)(3) through (c)(6) of 
this section. 

(3) Deposit of funds. (i) Funds in ex-
cess of $100. The facility management 
must deposit any residents’ personal 

funds in excess of $100 in an interest 
bearing account (or accounts) that is 
separate from any of the facility’s op-
erating accounts, and that credits all 
interest earned on resident’s funds to 
that account. (In pooled accounts, 
there must be a separate accounting 
for each resident’s share.) 

(ii) Funds less than $100. The facility 
management must maintain a resi-
dent’s personal funds that do not ex-
ceed $100 in a non-interest bearing ac-
count, interest-bearing account, or 
petty cash fund. 

(4) Accounting and records. The facil-
ity management must establish and 
maintain a system that assures a full 
and complete and separate accounting, 
according to generally accepted ac-
counting principles, of each resident’s 
personal funds entrusted to the facility 
on the resident’s behalf. 

(i) The system must preclude any 
commingling of resident funds with fa-
cility funds or with the funds of any 
person other than another resident. 

(ii) The individual financial record 
must be available through quarterly 
statements and on request from the 
resident or his or her legal representa-
tive. 

(5) Conveyance upon death. Upon the 
death of a resident with a personal 
fund deposited with the facility, the fa-
cility management must convey within 
90 calendar days the resident’s funds, 
and a final accounting of those funds, 
to the individual or probate jurisdic-
tion administering the resident’s es-
tate; or other appropriate individual or 
entity, if State law allows. 

(6) Assurance of financial security. The 
facility management must purchase a 
surety bond, or otherwise provide as-
surance satisfactory to the Under Sec-
retary for Health, to assure the secu-
rity of all personal funds of residents 
deposited with the facility. 

(d) Free choice. The resident has the 
right to— 

(1) Be fully informed in advance 
about care and treatment and of any 
changes in that care or treatment that 
may affect the resident’s well-being; 
and 
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(2) Unless determined incompetent or 
otherwise determined to be incapaci-
tated under the laws of the State, par-
ticipate in planning care and treat-
ment or changes in care and treatment. 

(e) Privacy and confidentiality. The 
resident has the right to personal pri-
vacy and confidentiality of his or her 
personal and clinical records. 

(1) Residents have a right to personal 
privacy in their accommodations, med-
ical treatment, written and telephone 
communications, personal care, visits, 
and meetings of family and resident 
groups. This does not require the facil-
ity management to give a private room 
to each resident. 

(2) Except as provided in paragraph 
(e)(3) of this section, the resident may 
approve or refuse the release of per-
sonal and clinical records to any indi-
vidual outside the facility; 

(3) The resident’s right to refuse re-
lease of personal and clinical records 
does not apply when— 

(i) The resident is transferred to an-
other health care institution; or 

(ii) Record release is required by law. 
(f) Grievances. A resident has the 

right to— 
(1) Voice grievances without dis-

crimination or reprisal. Residents may 
voice grievances with respect to treat-
ment received and not received; and 

(2) Prompt efforts by the facility to 
resolve grievances the resident may 
have, including those with respect to 
the behavior of other residents. 

(g) Examination of survey results. A 
resident has the right to— 

(1) Examine the results of the most 
recent VA survey with respect to the 
facility. The facility management 
must make the results available for ex-
amination in a place readily accessible 
to residents, and must post a notice of 
their availability; and 

(2) Receive information from agen-
cies acting as client advocates, and be 
afforded the opportunity to contact 
these agencies. 

(h) Work. The resident has the right 
to— 

(1) Refuse to perform services for the 
facility; 

(2) Perform services for the facility, 
if he or she chooses, when— 

(i) The facility has documented the 
need or desire for work in the plan of 
care; 

(ii) The plan specifies the nature of 
the services performed and whether the 
services are voluntary or paid; 

(iii) Compensation for paid services is 
at or above prevailing rates; and 

(iv) The resident agrees to the work 
arrangement described in the plan of 
care. 

(i) Mail. The resident must have the 
right to privacy in written communica-
tions, including the right to— 

Send and promptly receive mail that 
is unopened; and 

(2) Have access to stationery, post-
age, and writing implements at the 
resident’s own expense. 

(j) Access and visitation rights. (1) The 
resident has the right and the facility 
management must provide immediate 
access to any resident by the following: 

(i) Any representative of the Under 
Secretary for Health; 

(ii) Any representative of the State; 
(iii) Physicians of the resident’s 

choice (to provide care in the nursing 
home, physicians must meet the provi-
sions of § 51.210(j)); 

(iv) The State long term care om-
budsman; 

(v) Immediate family or other rel-
atives of the resident subject to the 
resident’s right to deny or withdraw 
consent at any time; and 

(vi) Others who are visiting subject 
to reasonable restrictions and the resi-
dent’s right to deny or withdraw con-
sent at any time. 

(2) The facility management must 
provide reasonable access to any resi-
dent by any entity or individual that 
provides health, social, legal, or other 
services to the resident, subject to the 
resident’s right to deny or withdraw 
consent at any time. 

(3) The facility management must 
allow representatives of the State Om-
budsman Program, described in para-
graph (j)(1)(iv) of this section, to exam-
ine a resident’s clinical records with 
the permission of the resident or the 
resident’s legal representative, subject 
to State law. 

(k) Telephone. The resident has the 
right to reasonable access to use a tele-
phone where calls can be made without 
being overheard. 
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(l) Personal property. The resident has 
the right to retain and use personal 
possessions, including some fur-
nishings, and appropriate clothing, as 
space permits, unless to do so would in-
fringe upon the rights or health and 
safety of other residents. 

(m) Married couples. The resident has 
the right to share a room with his or 
her spouse when married residents live 
in the same facility and both spouses 
consent to the arrangement. 

(n) Self-Administration of Drugs. An in-
dividual resident may self-administer 
drugs if the interdisciplinary team, as 
defined by § 51.110(d)(2)(ii) of this part, 
has determined that this practice is 
safe. 

(Authority: 38 U.S.C. 101, 501, 1710, 1741–1743) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0160) 

[65 FR 968, Jan. 6, 2000, as amended at 74 FR 
19434, Apr. 29, 2009] 

§ 51.80 Admission, transfer and dis-
charge rights. 

(a) Transfer and discharge. (1) Defini-
tion: Transfer and discharge includes 
movement of a resident to a bed out-
side of the facility whether that bed is 
in the same physical plant or not. 
Transfer and discharge does not refer 
to movement of a resident to a bed 
within the same facility. 

(2) Transfer and discharge require-
ments. The facility management must 
permit each resident to remain in the 
facility, and not transfer or discharge 
the resident from the facility unless— 

(i) The transfer or discharge is nec-
essary for the resident’s welfare and 
the resident’s needs cannot be met in 
the nursing home; 

(ii) The transfer or discharge is ap-
propriate because the resident’s health 
has improved sufficiently so the resi-
dent no longer needs the services pro-
vided by the nursing home; 

(iii) The safety of individuals in the 
facility is endangered; 

(iv) The health of individuals in the 
facility would otherwise be endangered; 

(v) The resident has failed, after rea-
sonable and appropriate notice to pay 
for a stay at the facility; or 

(vi) The nursing home ceases to oper-
ate. 

(3) Documentation. When the facility 
transfers or discharges a resident under 
any of the circumstances specified in 
paragraphs (a)(2)(i) through (a)(2)(vi) of 
this section, the primary physician 
must document this in the resident’s 
clinical record. 

(4) Notice before transfer. Before a fa-
cility transfers or discharges a resi-
dent, the facility must— 

(i) Notify the resident and, if known, 
a family member or legal representa-
tive of the resident of the transfer or 
discharge and the reasons for the move 
in writing and in a language and man-
ner they understand. 

(ii) Record the reasons in the resi-
dent’s clinical record; and 

(iii) Include in the notice the items 
described in paragraph (a)(6) of this 
section. 

(5) Timing of the notice. (i) The notice 
of transfer or discharge required under 
paragraph (a)(4) of this section must be 
made by the facility at least 30 days 
before the resident is transferred or 
discharged, except when specified in 
paragraph (a)(5)(ii) of this section, 

(ii) Notice may be made as soon as 
practicable before transfer or discharge 
when— 

(A) The safety of individuals in the 
facility would be endangered; 

(B) The health of individuals in the 
facility would be otherwise endangered; 

(C) The resident’s health improves 
sufficiently so the resident no longer 
needs the services provided by the 
nursing home; 

(D) The resident’s needs cannot be 
met in the nursing home; 

(6) Contents of the notice. The written 
notice specified in paragraph (a)(4) of 
this section must include the fol-
lowing: 

(i) The reason for transfer or dis-
charge; 

(ii) The effective date of transfer or 
discharge; 

(iii) The location to which the resi-
dent is transferred or discharged; 

(iv) A statement that the resident 
has the right to appeal the action to 
the State official designated by the 
State; and 

(v) The name, address and telephone 
number of the State long term care 
ombudsman. 
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